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in the Court of Appeals of the District of Columbia. 


No. 2092. 

United States of America, Plaintiff in Error, 

vs. 

Capital Traction Co., a Body Corporate. 


o In the Police Court- of the District of Columbia, November 

Term, A. D. 1909. 

No. 163946. 

United States of America 
vs. 

Capital Traction Company, a Body Corporate, Defendant. 

Bill of Exceptions . 

Be it remembered that in the Police Court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereafter mentioned, the following papers were filed and proceedings 
had in the above entitled cause, to-wit: 

1 In the Police Court of the District of Columbia, May Term 

A. D. 1909. 


District of Columbia, ss: 

^ The Interstate Commerce Commission, by Daniel W. Baker, 
Esquire, Attorney of the United States in and for the District of 
Columbia, who, through Ralph Given, Esquire, one of his assist¬ 
ants, prosecutes for and on behalf of the said Interstate Commerce 
Commission, comes here into court, at the District aforesaid, on the 
fifteenth day of July, in the year of our Lord one thousand nine 
hundred and nine, in the said term, and for the said Interstate Com¬ 
merce Commission gives the Court here to understand and be in¬ 
formed, on the oath of one Charles F. Blondell, that the Capital 
Traction Company, a body corporate, late of the District aforesaid, 
on the twelfth day of April, in the year of our Lord one thousand 
nine hundred and nine. wa« a corporation controlling and onare*- 
ing a certain street railroad in the District of Columbia, and on the 
day and year last aforesaid, and at the District aforesaid, did operate 
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and fun certain cars over and upon said railroad on certain streets 
m said District, and in so operating said cars, did unlawfully permit 
a certain car so being operated by it over said railroad, to be crowded 
by persons desirous of the use of the same, and did thereby unlaw¬ 
fully tail to operate the said ears on said railroad so as to give 
passage to all persons desirous of the use of said cars, without crowd¬ 
ing the same; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
l nited States. 


2 


Second Count. 

And the Interstate Commerce Commission aforesaid, by the said 
Daniel \\\ Baker, Esquire, Attorney of the United States in 
and tor the District of Columbia, as aforesaid, who, through 
the said Kalph Given, Esquire, one ot his assistants, as afore- 
said, prosecutes lor and on l>ehalf oi the said Interstate Commerce 
Commission, as aforesaid, comes here into court, as aforesaid, at the 
District aforesaid, on the said fifteenth day of July, in the year last 
aforesaid, in the said term, and for the said Interstate Commerce 
Commission gives the Court here further to understand and be in¬ 
formed, on the oath of the said Charles E. Blondell, that the said 
Capital Traction Company, a body corporate, as aforesaid, on the 
said twelfth day of April, in the year last aforesaid, was a corpora¬ 
tion controlling and operating said street railroad in the District 
of Columbia, and on the day and year last aforesaid, and at the 
District aforesaid, did then and there operate and run said ears over 
and upon said railroad on said streets in said District, and in so 
operating said cars, did unlawfully fail to operate the same on said 
railroad in such manner as to give passage to all persons desirous 
of using said cars without crowding the same, and did unlawfully 
permit the said cars so being operated by it over the said railroad 
to be crowded by persons desirous of using the same; against the form 
of the statute in such case made and provided, and against the peace 
and government of the said United States. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for and on behalf of the said Interstate Commerce 
Commission, in manner and form aforesaid, prays the consideration 
of the Court here in the premises, and that due proceedings may be 
had against the said Capital Traction Company, a corporation, 

3 as aforesaid, in this behalf, and to make such corporation 
answer to the said United States touching and concerning the 
premises aforesaid. 

DANIEL W. BAKER, 

A ttorney of the United States in 
and for the District of Columbia. 
RALPH GIVEN, 

By His Said Assistant. 


Personally aoneared Charles F. Blondell before me this fifteenth 
day of July, A. D. 1909. and being duly sworn according to law. doth 
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declare and say that the facta as set forth in the foregoing informa¬ 
tion are true. 

RALPH GIVEN, 

A mutant Attorney of the United States 

In and for the District of Columbia. 

Filed Jun- 30, 1909. 

[Seal Police Court, District of Columbia.] 

F. A. SEBRING, 

Clerk, Police Court, D. C. 

[Endorsed:] No. 163946. United States vs. Capital Traction 
Company, a body corporate. Violation of act of Congress approved 
May 23,' 1908. Witness: Charles F. Blondell. Filed Jun- 30, 1909. 
F. A. Sebring, Clerk Police Court, D. C. 


4 In the Police Court of the District of Columbia, May Term, 

A. D. 1909. 

No. 163946. 

The United States 
vs. 

The Capital Traction Company. 

Now come R. Ross Perry and Son and G. Thomas Dunlop, attor¬ 
neys for the defendant in the above entitled cause, and enter their 
appearance specially therein and for the purposes only of this motion 
and, on behalf of said defendant, say, that this Court is without juris¬ 
diction in the premises, and move the Court to quash the information 
filed therein because the said Court is without said jurisdiction for 
the following reasons: 

1. Because the said proceeding is founded upon Section 16 of an 
Act of Congress of the United States entitled: 

“An Act Authorizing certain extensions to be made of the lines 
of the Anacostia and Potomac River Railroad Company, the Wash¬ 
ington Railway and Electric Company, the City and Suburban Rail¬ 
way of Washington, and the Capital Traction Company, in the Dis¬ 
trict of Columbia, and for other purposes/' said Act approved May 
23, 1908; and this defendant further says that the said Section 16 
provides as follows: 

“Sec. 16. That every street railroad company or corporation own¬ 
ing, controlling, leasing or operating one or more street railroads 
within the District of Columbia shall on each and all of its rail¬ 
roads supply and operate a sufficient number of cars, sanitary, in 
good repair," with proper and safe power, equipment, appliances and 
service, comfortable and convenient, and so operate the same as to 
give expeditious passage, not to exceed fifteen miles per hour within 
the city limits or twenty miles per hour in the suburbs, to all persons 
desirous of the use of said cars, without crowding said cars. The Inter- 
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rtate Commerce Commission is hereby given power to reauire 
•mil F° m P e , obedience to all of the provisions of this section 

reflations o T < !'"?" d a,,d e,,foroe al > needful rules and 

power mZ L X i' d ° 1 bedlen< ', e: and Commission is given 
eici e . f .‘L, S T h • l ' ders and regulations necessary to the ex- 

proper Lj i ch 'r. XT gRmted i! as ma y be reasonable and 
•mrl otm i UC 1 \ ai , a ^ companies or corporations * their officers 
c 1 1 employees, are hereby required to obev all the provisions of this 
section, and such regulations and orders as mav be n ado bv Idd 

emnWcs 0, v- rV‘ V *" eh com ! >all .V or corporation, or i!s officers or 
J ; • ' 10 1 at . in S an . v provision of this section, or any of the said 

violation 1 " drdJ i, | ,0I,S ,llad e by said Commission, or permitting such 
Ln l ,t n punished by a fine of not more than one thou- 

dollars. And each day of failure or neglect on tlie part of such 

XLL or eorporation, its officers or employees, to obev each and 
and reSZ^nf IV^ir p r0f,Ui ^ ,en ‘ S °? « hia "^on. o/tbe orde^ 

Rardcd as nTepLafe offcn*” 0 " ^ thereunder - sha " be r^ 

• Z d ' ,d f defendant further says that, according to the necessary 

cach d n of’f ^ SeC, T - U "I 11 hc liahio to « fi ue of $1,000. on 
each day of failure or neglect on its part to obev each or all of the 

and'thiZ fXrequirements of said Commission made thereunder 
, ld . defendant further says that under the said provisions U wiU 
be liable for a fine of $1,000. on each dav upon which it i« unable 

Z.H Zm ZTl 000' h T ° ne uf-^d Provisions and to an addi- 
or fa liZ i f °.u *bc same dav for each additional inability 

or failure to comply with otliers of the said provisions so that the 

minimum of fine* on a given day will be limited only bv the spec : fic 
classes of regulations which it shall be unable or fail io complv^th 
and the defendant further says that these fines and penalties' which 
"ould amount to a minimum of $365,000. in each vear would be 
and arc confiscatory; and the defendant further savs'that the afore! 

..aid penalties f„ r said disobedience are by fines .so enormous, as, not 
r . V> be eonfiseatorj' of the property of the defendant but to 

6 intimidate the defendant and its officers from resorting to he 

said ZZ t0 f the va, ! di . tv of anv of t,,e requirements of the 
w. V U f a JL lv regulations which mav be made bv the Tn- 

Zir C 7‘": l< 7 e Commission under the provisions thereof and 
the defendant further says that the said Section of the saia Art 
authorizes the imposition of cumulative penalties each of which 

L l' V"" 0Unl C f ^•° 00 ’ and ,hat sa ’d penalties mav be 
inflicted not only upon the defendant but upon each and eve™ of its 

officers and employees failing to comply with anv one of <h e Lid 
provisions of the said Art or of any regulation of the Interstate (W 
merce Commission made thereunder. 

. 2 : A " d ' h . e defendant further says that the said information should 
be quashed because the same is not founded upon anv rule order or 
regulation of the Interstate Commerce Commission prom lg. e 
prescribed, or adopted under the said Section 16 of the Lid \et-the 
defendant, further says that- the general language of the «id 
tion of the said Act was intended only to anZuLce certain ^nerai 
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principles to be formulated into specific orders, rules and regula¬ 
tions by the said Interstate Commerce Commission, which orders, 
rules and regulations, when properly made and prescribed, would 
constitute the provisions of law for the failure to obey which prose¬ 
cution could be had at the instance of the said Interstate Commerce 
Commission; and the defendant further says in this connection that 
the language of the stud Section of the said Act is so general and 
indefinite that it cannot in itself constitute a rule of conduct or of 
law. 

3. And the defendant further says that the said information 
should be quashed because it says that one of ihe 

7 objects intended to be accomplished by the said Section 10 
was the making and promulgation by the said Interstate 

Commerce Commission of such rules, orders and regulations as would 
require each corporation, operating a street railroad within dhe Dis¬ 
trict of Columbia, to supply and operate a sufficient number of cars, 
clean, sanitary, in good repair, with proper and safe power, equip¬ 
ment. appliances and service, comfortable and convenient, as to 
give expeditious passage, not to exceed fifteen miles per hour within 
the city limits or twenty miles per hour in the suburbs, to all per¬ 
sons desirous of the use of said cars, without crowding said cars. 
This defendant says that the offense intended to be constituted by 
the said language and to be properly set forth in a regulation or or¬ 
der of the said Interstate Commerce Commission was and is, not 
the crowding of any particular car, but the failure on the part of 
any street railway company to supply and operate a sufficient num¬ 
ber of cars to give expeditious passa/e without crowding said cars; 
and the defendant further says that the manifest object of the said 
language of the said Section was to empower the Interstate Commerce 
Commission to ascertain and establish a certain service of the said 
cars with respect to the needs of the public under such schedules 
as to afford a sufficient number of cars to give the public expedi¬ 
tious passage without crowding, and not to penalize the company 
because of the voluntary or wilful crowding by the public or a part 
thereof of a particular car when there were at the same time other 
cars legally prascribed and reasonable distance from each other 
which the said public could have occupied without crowding 

8 had they so desired. And the said defendant further says 
that it is a matter of official and general cognizance, recog¬ 
nized by the prosecuting informer, the Interstate Commerce Com¬ 
mission, in Public Document H. R. No. 1336 Sixteenth Congress, 
Second Session, being “Report of the Interstate Commerce Commis¬ 
sion on the street railroads in the District of Columbia,” dated Jan¬ 
uary 18, 1909, that everywhere, both in this country and abroad, 
except in France where it is a penal offense for a passenger to enter 
into a public conveyance of the kind where every seat is filled, the 
question of overcrowding cars is one which the authorities have 
been endeavoring to solve and remedy, but that, as a matter of fact, 
despite all orders and regulations, the condition in question has not 
yielded to any solution which it has been possible to arrive at and 
is in fact incapable of solution until the law shall have made it a 
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penal offense for any passenger to insist nj)on boarding a car which 
is legally filled, to wit. a ear which already contains the number 
of passengers which the law permits. 

the defendant further says that the said information 
should be quashed because even if the offense sought to be charged 
byhemfonnn.mn can be said to be an offense contemplated and de¬ 
scribed by the said Section of the said Act. nevertheless, it would be 
incumbent upon the Interstate Commerce Commission, before caus¬ 
ing any prosecution to be had for a violation of the provision re¬ 
quiring the defendant to supply and operate a sufficient number of 
cars and so operate the same as to give expeditious passage to all 
persons desirous of the use of said cars without crowding said cars 
to determine and prescribe, first, what, within the meaning 
3 of the said Section of the said Act, will fairlv constitute ex- 
peditious passage; and. secondly, the number of persons al- 
lowable in cars of the several sizes and capacity in use bv the defend¬ 
ant, the number of persons who can be accom-odated standing in the 
aisles of said care and upon the platforms thereof as constituting the 
legal capacity of said cars to prevent crowding, all for the purpose 
only of ascertaining and prescribing by appropriate regulations the 
number of cars which should be supplied and upon what schedules 
they should be operated by the said Company. 

R. ROSS PERRY ani> SON, 

G. THOMAS DUNLOP, 

Filed Jun- 30. 1909. f ° T 

F. A. SEBRING, 

Clerk, Police Court, D. C. 

[Endorsed:] No. 163,940. United States vs. The Capital Trac¬ 
tion Co Vlolation of Act of Congress, approved May 23, 1908 
Motion to Quash, filed by Defendant, The Capital Traction Com- 
pany. Crowding Filed Jun- 30, 1909. F. A. Sebring, Clerk, 
Police Cour D. C R. Ross Perry and Son, Attornevs at Law 
Fendall Building. Washington City. D. C. 


10 In the Police Court of the District of Columbia, September 

Term. A. D. 1909. 

No. 163946. 

United States of America 
vs. 

The Capital Traction Company, a Body Corporate. Defendant. 

Opinion of Court. 

This l? a motion to quash five informations, each charmim in 

^q^qok'H'ti ' e - '7" Sl *. ,een . of 11,0 AH of Congress approved Mav 

tLc !!'- • lnfo 5 mat . lons agreement have been consolidated. 

-*-he section in question is as follows: 
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n That f vei y stree t railroad company or corporation owning, con- 
1 1 oiling, leasing or operating one or more street railroads within 
the District of Columbia shall on each and all of its railroads supply 

cars, clean, sanitary, in good 
repair, with proper and safe power, equipment, appliances and 
service, comfortable and convenient, and so operate the same as to 
give expeditious passage, not to exceed fifteen miles per hour within 
the city limits or twenty miles per hour in the suburbs, to all per- 
sons desirous of the use of said cars, without crowding said cars. 
Ihe Interstate Commerce Commission is hereby given pow’er to re¬ 
quire and compel obedience to all of the provisions of this section, 
and to make regulations to secure said obedience; and said Com¬ 
mission is given power to make all such orders and regulations 
necessary to the exercise of the powers herein granted to it as may 
be reasonable and proper; and such railroad companies or corpo¬ 
rations, their officers and employees, are hereby required to obey all 
the provisions of this section, and such regulations and orders as 
may be made bv said Commission. Any such company or cor- 
jioration, or its officers and employees, violating any provision of this 
section, or any of said orders or regulations made by said Commis¬ 
sion, or permitting such violation, shall be punished by a fine of 
not more than one thousand dollars. And each day of failure or 
neglect on the part of such company or corporation, its officers or 
employee*, to obey each and all of the provisions and requirements 
of this section, or the orders and regulations of the Commission 
made thereunder, shall be regarded as a separate offense.” 

11 . Four of the informations charge a violation of the pro¬ 

vision, “in that the defendants did operate and run certain 
cars over and upon certain streets in said District and in so oper¬ 
ating said cars did unlawfully permit a car to be crowded by per¬ 
sons desirous of the use of the same.” The fifth information charges 
a violation of order or regulation number nine, of the Interstate 
Commerce Commission, “in that the defendants operated a car equip¬ 
ped with wheels causing unnecessary noise commonly known as 
flat wheels.” The motion is based chiefly upon two grounds: 

1. Because the Act is unconstitutional in that the penalties for 
disobedience of the Section are by fines so enormous as. not only 
to be confiscatory of the property of the defendants but to intimidate 
the defendants and its officers from resorting to the courts to test 
the validity of any of the requirements of said Section or of any 
regulation which may be made by the Interstate Commerce Com¬ 
mission under the provisions thereof. 

2. Because the general language of said section was intended only 
to announce certain principles to be formulated into specific orders, 
rules and regulations by said Commission, which orders, rules and 
regulations, w hen properly made and prescribed would constitute the 
provisions of law for the failure to obey which, prosecution could 
be had at the instance of said Commission and that the language of 
the Act is so general and indefinite that it cannot itself constitute 
a rule of conduct or of law. 

The provision under which four of the informations are brought 
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requires the car companies (1) to supply a sufficient number of cars 

12 VilL.L ° l 'T e thls s ","rly of cars as to give expedi- 

vXn, r afie ,‘° n " r rs0,,S dcsirous ,,f ,lle use Of said cars 
' itliout crowding. So even if the defendant did operate its 

tars without crowding it would still fail to obey the provision if it 

\ ( not J u PP^y an( l operate a sufficient number of its ear* for all 

K/S of ‘^V ,se of % «me. Con it be claimed that it 
«<l« the intention of Congress in using such indefinite terms to 

announce a rule of law that would subject the defendant or anv of 
its employees to a penalty which might be one thousand dollar/ 
and make each days failure to obey the provision a separate offend 
under a like penalty? How can these car companies, oTanv oX 
el.'C determine the number of persons desirous of using the car® or 
how many ears to supply and operate for all such persons on times 
and occasions which must necessarily be in the future and control-ed 
bv circumstances impossible of anticipation’ 

of . Vi 7 MS °. f se< *ti«m: The sufficient number 

ot cars must, be in good repair;” they must have “proper and safe 

power: proper and safe equipment anil appliances; the semeem^®t 

be ‘comfortable and convenient.” Is not each of the.i pm visions 

>o geiural and indefinite as to be incapable of enforcement until 

rci'!/r'’’ l he <JI | !!!')"]% determin 1 in R ‘he standard of “good 
epa.i, the standard of safe power and equipment and appliances” 

iatp/TT T service comfortable and convenient” formu¬ 
lated into definite rules of conduct or of law. Consider the onlv 

pronsion in the section that might be said to be definite and enacted 
i an, legal certainty, m that "the cars are not to exceed fifteen 
miles per hour within the city limits or twenty miles in the suburb® ” 

•, v " "f "V " ,c ’"tention to allow these cars to go through the 
.-licet- of the city al the rate of fifteen miles without anv regard 

IS !n,l j e , S T era traffic; but rather that this provision is in- 
S l ten,Ic<I , t0 . “ M mply a declaration on the part of Congress to 
be regulated and enforced by rules and orders of the Interstate 
Commerce Commission. This seems to be the view taken bv the 
Commission for otherwise they have done a useless thing in reiter¬ 
ating in their regulation Number 4 that “no street ears shall move at 
a greaer rate of speed than fifteen miles in the city; nor at abater 
rate of speed than twenty miles in the suburbs of the city. Street 
cais shall, not exceed a rate of speed greater than six miles, at street 

* heir r o P ° rt *° Con « ress in PuhHc Document H. R 
13 ^V S -'' e ‘b Congress, Second Session they use this language: 

I he act itself seems to bear intrinsic evidence that it was not the 
purpose of the Congress to vest such authority in the Commis®ion 
our power being limited to the making of rules and regulations 
which shall insure a sufficient number of comfortable and con- 

passage ” aK * helr ° pera,ion at such s P eed 88 t0 gi'’ e expeditious 

And on page 15 of said report: 

“The commis.ion realise® that one of the principal reonirement.® 
of the act under which the Interstate Commerce Commission has 
proceeded was the remedying of the overcrowded condition of the 
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cars, the exact language of the law being, “with proper and safe 
power, equipment, appliances, service, comfortable and convenient, 
* * * without crowding said cars/ Within a brief time after 

the Commission had undertaken the work imposed upon it by the 
Interstate Commerce Commission the question of operating cars 
without crowding was taken up, and for three or four months the 
matter has been a subject to which the commission has given its 
closest and most earnest attention. Reports received through the 
courtesy of the State Department from United States consuls in 
various European cities bearing upon the question of overcrowding 
cars have been received and considered, while correspondence has 
been entered into between the commission and the municipal au¬ 
thorities of more than twenty of the leading cities in this country 
with a view of learning, if possible, from the experience of those 
municipalities. The result of this investigation discloses the fact 
that in almost every city in this country and abroad, except in 
France, the question of overcrowding cars is one which the au¬ 
thorities have been endeavoring to solve and remedy, but that, as 
a matter of fact, despite all laws and regulations, the conditions 
which cause widespread complaint have not yet yielded to any so¬ 
lution which has been possible to bring to bear upon the situ¬ 
ation. M 

14 If Congress intended that these provisions were to be 

treated as separate offenses why, then, was it necessary for 
the Act to confer power on the Commission not only to make rules 
and orders but power, “to require and compel obedience” to these 
very provisions? Does it not seem inconsistent for Congress to make 
a law to be enforced by a penalty and then say in terms: No this 
law need not be obeyed but we will confer power on a commission 
to require and compel obedience to it through ndes and regulations 
and annex a penalty not to exceed one thousand dollars for a viola¬ 
tion of any of these rules? 

I hold, therefore, that in the provisions of this section Congress 
simply intended to lay down certain general principles which were 
to be enforced by reasonable rules and regulations of the Interstate 
Commerce Commission. 

The other ground of the motion brings in question the validity 
of the statute on account of the penalties. Article 1, Section 2, of 
the Constitution of the United States provides: “That all fines shall 
be moderate and no cruel or unusual punishment shall be inflicted/' 
Referring to the section—the penalty is a fine of not more than 
one thousand, dollars: Now while it may be contended here that an 
excessive fine might be imposed for a technical violation, it would 
not be the statute that imposed it, but the court exercising a dis¬ 
cretion with power to impose a fine as low as one cent and if the 
amount imposed is immoderate and unusual it is the judgment that 
is void and not the statute. 

The general principle of law fixing the minimum punishment as 
the basis for testing the constitutionality of the Act is clearly 
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T?i''V 0Ulr !'i! Z Am * ri<im a » d English Encyclopedia 
ol LtO\, Second Edition, Page (>0: r 

xi fixed with reference to the objects which 

hey are designed to accomplish and their imposition and reguia- 

,' Ml ? e on 8 to the legislature. The courts cannot with reason or 

propriety question the action of the legislature or control or restrain 

its mseivtion in the matter of fixing the amount of a line except 

hue the minimum penalty is so plainly disproportioned to the 

offense or act which it is imposed as to shock the sense of mankind.” 

tlJ va*lidftw ' °, U ? g ; 209 U ‘ S ' R<? P° rts ’ P a S e 123 the question of 
Th» « * f u statute 011 nccount ,,f ,he penalties was passed upon. 

he ■ tote of Minnesota passed an act fixing certain freight charges 
and made it an offense for any agent or employee of a Tailroad^to 
charge in excess of these rates under a penalty of imprisonment not 
exceeding ninety days in jail and by another section of the Act 
hxed a passenger rate at two cents a mile and declared that anv 
railroad company or its employees selling a ticket in excess of this 
late was subject to a fine not exceeding live thousand dollars or im¬ 
prisonment not exceeding five years. Justice Peckham in his 
opinion holding the Act invalid said: 

•i. ; 1 ' !? ', IIRC<1 t,lat , thcre . I s no principle upon which to base the 
< a m that a person is entitled to disobey a statute at least once, for 
the purpose o testing its validity without subjecting himself to the 
penalties for disobedience provided by the statute in case it is valid 
"Vi n " accurate statement of the case. Ordinarily a law 
treating offenses in the nature of misdemeanors or felonies relates 
o a subject over which the jurisdiction of the legislature "s com. let 
any event In the case, however, of the establishment of certain 
lutes without any hearing, the validity of such rates necessarilv de¬ 
pends upon whether they are high enough to permit at least some 
letuin upon the investment (how much it is not now necessarv to 

ime-Vie a ,H .o' 1 uTF “ U> "V" fact a P™!™ subject of judicial 
line, tigation. It it turns out that the rates are too low for that. nnr. 

pose, then they are illegal. Now, to impose upon a party interested 

the burden of obtaining a judicial decision of such a question („ 

prior hearing having ever been given) only upon the condition that 

it in-ucc,'--inl lie must suffer imprisonment and pav fines as „ ro . 

vn.ed in these acts, is, in effect, to close up all the approaches to the 

courts, and thus prevent any hearing upon the question whether the 

10 in valid* P T°be d''^,- by J he aets , a F e "V 1 to ° 1«"% and therefore 

rt> ui'ahd- The distinction is obvious between a ease where the 

validity of the act depends upon the existence of a fact which 
can be determined only after investigation of a very complicated 
* nd. echnical character, and the ordinary case of statute upon a 
subject, requiring no such investigation and over which the juris¬ 
diction of tiie legislature is complete in any event.” ’ 

Now considering the statute in question in the light of this rule 
we have these provisions enforced by certain rules and orders of the 
Interstate Commerce Commission. The rules and regulations to he 
valid must be reasonable upon their face and would not depend upon 
any fact that could only be determined after a judicial investigation 
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of a technical character hut wouhl be the ordinary case of a statute 
upon a subject which would constitute a rule of conduct plain and 
clear that these defendants in the performance of their duty to the 
general public as common carriers in obeying, need not do acts 
which must necessarily result in their violation. 

The motion, therefore, to quash the information No. 164272, 
charging a violation of a regulation of the Commission on the 
ground that the Act is unconstitutional, is overruled. 

The motion to quash informations No. 163943, 163946, and 
163950 charging a violation of the provision relating to the crowd¬ 
ing of cars—is granted. 

ALEX. R. MULLOWNY, 

Judge, Police Court. 


17 In the Police Court of the District of Columbia, November 

Term, A. D. 1909. 

No. 163946. 

United States of America 
vs. 

The Capita^ Traction Company, a Body Corporate, Defendant. 

Order Dismissing Information. 

This cause coming on to be heard upon the information filed on 
behalf of the United Sjtates and the motion to quash on behalf of 
the defendant herein, it is, this 9 day of Nov., A. D. 1909, 

Ordered, Adjudged and Decreed: That the motion to quash be, 
and the same is hereby granted; and that the information in this 
case be, and the same is hereby dismissed. 

ALEX. R. MULLOWNY, 

Judge of the Police Court of the District of Columbia. 

18 Whereupon, counsel for the United States duly excepted 
to the ruling of the Court in allowing said motion to quash, 

and in dismissing the information, and said exceptions was duly 
noted by the Court on its minutes. Thereupon, counsel for the 
United States gave due notice in open court of an intention to apply 
to the Court of Appeals of the District of Columbia for a writ of error, 
and prayed the Court to sign and seal this, their bill of exceptions, 
which prayer is granted, and the Court accordingly signs and seals 
this bill of exceptions, this 9 day of Nov., A. D. 1909, nunc pro tunc. 

ALEX. R. MULLOWNY, 

Judge 4>f the Police Court of the District of Columbia. 
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UNITED STATES OF AMERICA VS. 


(Copy of Docket Entries.) 

In the Police Court of the District of Columbia, May Term A I) 

1909. 


No. 163946. 


United States 
vs. 

Capital Traction Company, a Body Corporate. 

Information for Violation of Act of Congress Approved May 23 

1908. ’ 


Jn formation filed Tuesday, May 18, 1909. Continued to May 28, 
1909. J ’ 


May 28, 1909: Defendant Company arraigned. Plea: Not guiltv 
and jury trial demanded through its Counsel. H. Ross Perry En¬ 
quire. Continued to June 30, 1909. 

June 30, 1909: Motion to withdraw plea made. Motion granted. 
Amended information filed by leave of Court first had and obtained. 
Motion to quash information filed. Motion covers amended in- 

formation. Term of Court continued for hearing on motion to 
quash. 

November 9, 1909; Motion to quash information granted and in¬ 
formation dismissed. 


Exceptions taken to rulings of the Court on matters of law and 
notice given by the Attorney for the United States, on behalf of the 
l nited States, of his intention to apply to a* Justice of the Court of 
Appeals of the District of Columbia for a writ of error. 

Bill of exceptions presented, settled, signed, sealed and filed 
November 12. 1909: Writ of error received from the Court of 
Appeals of the District of Columbia. 


20 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 19 inclusive, to be true copies of originals in cause No 
163946 wherein the United States is plaintiff and Capital Traction 
Company, a body corporate, defendant, as the same remain upon the 
files and records of said Court. 

In testimony whereof I hereunto subscribe my name and affix the 

_ _ _ _ * ^ I^it\ of <1 shington, in said District, this 

24th day November, A. P. 1909. 

[Seal Police Court. District of Columbia. ] 

F. A. SEBRING, 

Clerk Police Court, Dist. of Columbia. 


CAPITAL TRACTION CO., ETC. 13 

[Endorsed:] No. 103946. Ignited States of America vs. Capital 
Traction Company, a Body Corporate, Defendant. Transcript of 
Record. 


21 United States of America, ss: 


The President of the United States to the Honorable Alexander R. 

Mullowny Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Police Court, before 
you, between United States of America, plaintiff and Capital Trac¬ 
tion Company, a body corporate, defendant. Information No. 163- 
946 a manifest error hath happened, to the great damage of the said 
plaintiff as by its complainant appears. We being willing that error, 
if any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 12th day of November, in the year of our 
Lord one thousand nine hundred and nine. 


[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of Appeals 
of the Distnct of Columbia. 


[Endorsed:] Filed Nov. 12, 1909. F. A. Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2092. 
United States of America, plaintiff in error, vs. Capital Traction Co., 
a body corporate. Court of Appeals, District of Columbia. Filed 
Nov. 24, 1909. Henry W. Hodges, clerk. 
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